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Introduction

JAKARTA - On Monday, 30 June 2014, The Habibie Center held a Talking ASEAN dialogue
entitled “AICHR Terms of Reference Review and the Development of Human Rights Protection
in ASEAN” at The Habibie Center Building in Jakarta. This edition of Talking ASEAN featured Mr.
Rafendi Djamin (Indonesian Representative, ASEAN Intergovernmental Commission on Human
Rights (AICHR)), and Ms. Yuyun Wahyuningrum (Senior Advisor on ASEAN and Human Rights,
Human Rights Working Group) @s resource persons with: Dr. Alexander C. Chandra (Associate
Fellow, The Habibie Center)asthe moderator.

The objectives of this Talking ASEAN dialogue-were jas;follows: [(a) to-analyze the recent
developments of AICHR’s TOR review and discuss what are the important,outcomes from the
latest review, (b) to discuss the significance and implications of AICHR’s TOR to the protection
of human rights in ASEAN, (c) to assess the commitment of ASEAN, Member States to the
protection of human rights in the region and discuss their commitmentto the AICHR’s TOR. Key
questions to be addressed by the dialogue included: What isithe progress and developments of
AICHR’s TOR Review? What is the significance and implications of AICHR’s role regarding in
human rights protection issues in the region? And how far the commitments of ASEAN Member
States related to the human rights protection?

This discussion report summarizes the key points of each speaker as well as the question and
answer session that followed.

Mr. Rafendi Djamin (Indonesian Representative, ASEAN Intergovermental
Commission on Human Rights (AICHR))

The first to speak at the Talking ASEAN dialogue was Mr. Rafendi Djamin. In his presentation
Mr. Rafendi explained the legal basis for reviewing AICHR’s Terms of Reference (TOR), the role
and activities AICHR had taken to provide recommendations for the TOR’s review, and the
possible outcomes once the recommendations had been presented to the ASEAN Ministerial
Meeting.

It was noted that the legal basis for reviewing AICHR’s (TOR was found in the Cha-am Hua Hin
Declaration, which stated that the TOR should be reviewed after it had been in force for five
years. Mr. Rafendi explained that it was the responsibility of the ASEAN Ministerial Meeting to
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implement this review. In particular, the review would look into the effectiveness of AICHR in
carrying out its tasks related to the promotion and protection of human rights. Here it was
noted that AICHR’s own role in the review was: (a) obtaining information; (b) holding
consultations; and (c) to make recommendations to the ASEAN Ministerial Meeting later in the
year.

Describing the progress of AICHR in carrying out its role in relation to reviewing the TOR, Mr.
Rafendi mentioned that AICHR had already held several regional consultations. The first was in
Jakarta in April 2014 which saw participants from ASEAN Member States, National Human
Rights Institution (NHRI), the think tank communities, academician, and the centers of human
rights. However, Mr. Rafendi noted that the first regional consultation was attended by AICHR
representatives from only Indonesia, Singapore and Thailand. The second regional consultation
was held in Bangkok, Thailand and saw participants from almost all the regional offices of
various United Nation bodies as well as the International Commission of Jurist, regional civil
society organization such as FORUM-ASIA, and even organizations from the EU and Canada. It
was explained that the resource persons at the second regional consultation were the
Indonesian NHRI commissioner and the former AICHR Representative of Thailand and that the
situation in the consultation was very positive. Mr. Rafendi highlighted how the second regional
consultation saw a lot of debate.on sensitive issues for ASEAN including a discussion on the
principle of non-interference. Mr. Rafendi went on to assert that the definition of human
security also covered respect to human rights and democracy.

Touching on the the need to maximize AICHR’s mandate.to protect-human rights in the region,
Mr. Rafendi suggested. that member-states ‘should=incorporate’ this into their national
mechanisms through ratifications. He noted that Brunei Darussalam and Vietnam were still
completing the ratification process but sensed that the general feeling in ASEAN was to
strengthen AICHR’s protection function. Mr. Rafendi also ‘proposed.a.creation of an ‘early
warning mechanism’ that would prevent major human rights abuse cases including war crimes,
genocide, and the violation of humanity.

Mr. Rafendi ended his presentation by saying that the conclusions of the regional consultation
would later be compiled into a set of recommendations to be decided by AICHR at its next
meeting in Singapore from 9 - 11 July 2014. Lastly, Mr. Rafendi predicted four possible
scenarios that may take place once AICHR had presented its recommendations for the TOR’s
review at the ASEAN Ministerial Meeting in August 2014. They were: (a) the AMM will set up the
High Level Panel to draft a revised TOR of AICHR, (b) the AMM will agree with AICHR’s
recommendations and request AICHR to revise the TOR itself, (c) a combination of both AICHR
and AMM drafting the revised TOR, and (d) no changes at all for the draft.

Ms. Yuyun Wahyuningrum (Senior Advisor on ASEAN and Human Rights, Human
Rights Working Group)

The second resource person to speak was Ms. Yuyun Wahyuningrum. In her presentation Ms.
Yuyun explained the importance of including an amendment process as part of the TOR’s
review, outlined the timeline of AICHR’s TOR review process, discussed the possible modalities
the ASEAN Ministerial Meeting would use once the recommendations had been submitted, and
provide several recommendations.

She began by stating that the idea of providing suggestions and recommendations to the ASEAN
Ministerial Meeting was similar to the process five years ago when AICHR was first established.
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However, Ms. Yuyun wished to underline that a reviewing process should also include an
amendment process and that they should not be treated differently. It was noted that in
paragraph 7 of the Cha-am Hua Hin Declaration, “protection” of human rights was listed before
“promotion” of human rights and that the purpose of reviewing AICHR’s TOR was to “further
develop mechanisms” to this end.

Outlining the timeline for AICHR’s review of its TOR, Ms. Yuyun called for an improvement in
the role given to civil society organizations (CSO) in the TOR review and amendment process.
Mentioning that the most recent regional consultation had been held in Bangkok from 24-28
June 2014, Ms. Yuyun felt that the engagement process had seemed to improve and praised the
way in which CSO were able to participate in a very open and free situation. Like Mr. Rafend,i,
Ms. Yuyun remarked on how the regional consultation had discussed a wide range of topics
including sensitive issues such as the principle of non-interference. This open and free situation
had allowed the regional consultation to hear a wide range of inputs, notions and ideas.

However, Ms. Yuyun questioned the likely modalities that would be used by the ASEAN
Ministerial Meeting once AICHR had submitted its recommendations. Up to now, ASEAN had not
clearly defined the approach. it would use. She felt that the ASEAN Ministerial Meeting would
likely establish a High Level Panel or a Working Group or may even appoint a Senior Official
Meeting (SOM) to conduct the actual. If this were so, Ms. Yuyun believed that the drafting quality
of any revised TOR would be poor. Addressing AICHR’s lack of mandate to protect human rights,
Ms. Yuyun pointed to' a.number-of challenges faced by AICHR which_hindered its ability to
perform effectively, namely obtaining and accessing information from ASEAN member states,
Thus while some AICHR representatives had shown disappointment with ACIHR’s inability to
properly protect human rights, Ms. Yuyun also felt that AICHR itself was not easily accessible to
the victims of human rights abuse in the region.

She then raised several recommendations from a CSO perspective that she believed would
improve the capacity of AICHR. These included: (a) widening its existing mandate, (b)
strengthening the national mechanism on human rights‘issues,.and (c).to suggested that AICHR
give guidance for how the TOR should be interpreted. Finally, Ms. Yuyun explained that the
history of CSO’s advocacy in ASEAN is the history of the engagement. She suggested that ASEAN
should open the space for member states’ contribution on human rights protection. Citing the
situation in Myanmar, Ms. Yuyun stated that the political opening will contribute to the
development of human rights. Although the development of human rights may not be perfect
from the very beginning, the most important thing was to maintain the progress of ASEAN on
human rights development in the region.

Question and Answer Session

Before the Question and Answer session began, Mr. Rafendi wished to add a few comments. He
remarked that visually there was a change in the way ASEAN now talked about human rights.
Based on his experience, the issue of human rights had become part of the everyday discussion
in ASEAN, although Mr. Rafendi conceded it remained a sensitive topic to talk in publicly.

He cited the example of Vietnam, where the government was now more open in addressing
human rights. For example, the Vietnamese government had conducted several dialogues with
civil society organizations. The case of Lao PDR was also cited where human rights activist had
become more active, though they still had to show some care when discussing sensitive issues.
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